GENERAL 
PIRIINGIPIUES Olr 
CONTRACTS 


Requirements for a valid contract 


1. contractual capacity 


2. agreement 


3. formalities 


4. certainty 


5. possibility of performance 


6. legality 


most persons have full contractual capacity, but there are factors that can limit 


people's capacity to enter into contracts: 


minors have limited contractual capacity, as their guardian must consent to 
their contracts. If a minor enters into a contract, his guardian may decide 
whether to continue with the contract or not. If the contract continues, both 
parties are contractually liable. If the contract is repudiated (rejected), it is 
declared void (non-existent) and both parties must return what they received 
in terms of the contract (in the case of the minor, what he has left of the 


performance). 


A marriage may be in or out of community of property. In a marriage in 
community of property, both parties have full contractual capacity with regard 
to the joint estate, unless the law requires the other spouse's consent in that 
type of contract. Both spouses in a marriage out of community of property 


have full contractual capacity with regard to their seperate property. 


A person who is drunk that he does not know what he is doing has no 


contractual capacity. 


An insolvent has contractual capacity, except in a few specified contracts. 


The insolvent cannot enter into these contracts without written consent of the trustee. 


The three cases are as follows: 


1. contracts to dispose of any assets that form part of the insolvent estate, such as 


trying to sell his car in order to settle his creditors' claims; 


2. contracts that negatively affect the insolvent estate, for example offering to buy a 
car for which the insolvent estate would have to pay, and 


3. acting as a general dealer or a manufacturer 


if the insolvent enters into any of these kinds of contracts without the consent of a 
trustee, the contract is voidable at the instance of the trustee 


terms: 


e when the court declares someone insolvent, it issues a sequestration order, 


which gives control of that person's assets to someone called a trustee. 


e to sequestrate means to take temporary control of somebody's property to 
distribute his assets fairly. 


e a delict is a wrongful act done intentionally or negligently that has caused 


harm to someone else's property. 


e unjustified enrichment means that someone has been enriched (received 
money or something of value) unfairly or at the expense of someone else, and 
there is no legal justification for this to happen. (A valid contract would have 


counted as justification.) 


e The enriched person (who received the money or valuable items) has to 
return the money or value of the enrichment to the impoverished person (who 
gave the money or valuable items). 


e Rei vindicatio (or vindicatory action) is the legal term for the way in which an 
owner can legally recover or get back an object that belongs to him, wherever 


he may find it. In other words, it's a claim for the return of property based on 
the real right of ownership. 


Contents of a contract 


Identifying terms by their role 


we can distinguish three different types of terms according to their role in the 


contract, namely: 


- Terms that identify a contract as a specific contract, called essentialia; 
- terms that are implied into a specific contract by law, called naturalia; and 


- other terms that the parties have agreed to called incidentalia. 


e Essentialia 


Specific contracts fall into specific groups or types and therefore have to include 
particular terms. Those terms of a contract that identify it as one of the specific 
contracts are called the essentialia, or essential terms, of that contract. 


e Naturalia 


Terms that the law automatically reads into the contract. These terms are the 
naturalia of the contract. 


e Incidentalia 


The incidentalia are the terms in a contract that the parties have agreed to, but which 


are neither the essentialia nor the naturalia of the contract. 


Identifying terms by how they become part of the contract 


The terms of a contract can be 
- express, 

- implied, 

- tacit, or 


- imposed 


e Express terms 


An express term is a term of acontract that is put into words, or given some physical 
form by the contracting parties. 


e Implied terms 


Implied terms are terms that the parties to a contract don't expressly agree to, but 


that are read into the contract either by law or because of a particular trade usage. 
e Tacit terms 


Sometimes, contracting parties don't consider or expressly agree about what their 
contract will say in a particular situation. the law doesn't usually get involved in these 
cases, but in certain situations the matter may come to court. Then the law will look 
at the express terms and surrounding circumstances and read a term into the 
contract to deal with that situation. A term that is created in this way is called aistetacit 


term. 
e Imposed terms 


Terms that parties are forced to include in their contracts, either by law or because 
one party will not enter into the contract unless that term is included. These are 
called imposed terms. 


When things go wrong 


Clauses About Whether or When a Contract Will Take Effect or End 


These are terms that determine whether and when a contract will come into effect, 
continue to operate or end. These clauses can be 


- conditions 
- time clauses 
- suppositions, or 


- cancellation clauses. 


e Conditions 


A condition is a contractual term that indicates whether a contract will start or 
continue to operate. The condition describes an event that may or may not happen 


in the future. 


Note that a condition relates to a future uncertain event, rather than something which 


may or may not exist at the time. 


- Suspensive conditions: A suspensive condition suspends or delays the operation 


of a contract until the condition is met. 


- Resolutive conditions: A contract that is subject to a resolutive condition is 
immediately binding on thestparties, but comes to an end should the Uncertain 
Future Event Occur (so a resolutive condition ends a ‘stpcontract if a stated event 
happens, whereas a suspensive condition ends the contract if a stated event doesn't 
happen). 


e Time Clauses 


A time clause is one which the rights or duties of a contract start or end at a specific 
time or event, orstafter a specific period of time or event, which, unlike a condition, is 


certain to occur. There are two types of time clause: 


1. a suspensive time clause, 


A suspensive time clause indicates when the duties in a contract have to be 


performed. The suspensive time clause states directly on which date 


2. a resolutive time clause, 


A resolutive time clause indicates when the contract will come to an end. 


e Suppositions 


A supposition is a contractual term that states that the contract will only become 


rasa 


supposition relates to a possible present state of affairs, rather than a future one. 


e Cancellation clause 


A cancellation clause enables a contracting party to cancel the contract if the other 
party fails to do what she agreed to do in the contract. 


Clauses About Contractual Obligations 


The group of common contractual terms related to contractual obligations includes 


- warranties 
- exclusion clauses, 
- moduses, and 


- penalty clauses 


e Warranties 


A warranty is similar to a guarantee. It binds a contracting party to extra duties 


relating to the quality, quantity or other aspects of the thing being contracted to. 


In addition to warranties expressly agreed to by contracting parties, the law also 
imposes warranties in certain contexts. These imposed warranties, called Tacit 
Warranties, will bind the parties unless they expressly say that they will not be so 
bound. 


e Exclusion clauses 


an exclusion clause limits one party's liability in terms of the law of delict. In a sense, 
an exclusionisteclause serves the opposite function to a warranty. While a warranty 
adds the stated extra obligations, an exclusion clause removes, or excludes the 


liability it refers to. 


- latent defects: are hidden faults in an item or property. The seller's warranty against 
defects is the normal guarantee to the buyer that the item being sold has no 


significant hidden faults at the time of sale. 


e Moduses 


A modus is an extra condition as to how something must be done or used. It places 
a duty on a contracting party to perform some future action related to the original 


contract. 


e Penalty clauses 


A penalty clause allows contracting parties to agree in advance about what will 
happen if they fail to fulfill their duties in terms of the agreed contract. The person 
who fails in her obligations, and is penalised, is called the defaulter. 


in addition to its deterrent effect, the penalty clause can also provide for payment of 
the estimated charges that one party will suffer if the other party's performance is 
late or not up to standard. 


e Entrenchment clauses 


An entrenchment clause creates formalities that the parties must meet if they want to 
change their contractual obligations. Entrenchment clauses are often called "no 


variation clauses.” 


Forms of breach of contract 


The Creditor Makes It Impossible For The Debtor to Perform 


A debtor does not have any contractual duty to perform when the creditor has made 
it impossible for him to perform. 


e Breach due to repudiation 


When a creditor receives some form of notification that the debtor will not honour his 
obligations, and when there is no legally acceptable reason for this refusal, the 
debtor is in breach of contract. This type of breach is called repudiation. 


e Breach due to malperformance 


If one of the parties to an agreement performs in a way that is against the agreed 
terms, this is a breachisfiof contract. This type of breach is called malperformance, 
and is probably the most common type of breach ofitr:contract. We can categorise 
cases of this type of breach into: 

sb 

- those in which the debtor does something that is not allowed in terms of the 


contract, and 


- those in which the performance tendered is incomplete or defective. 


e Breach due to a delay in performance by the debtor 


If the debtor fails to perform in terms of the time requirements set out in a contract, 
he is in breach of contract. There is no need for the creditor to demand performance 
from the debtor. This type of breach of contract is known as Mora Debitoris, which 


means ‘default by the debtor’. 


e Breach due to a delay in performance by the creditor 


If the creditor is at fault for not accepting or allowing proper performance by the 


roa, 


known as mora creditoris, meaning ‘default of the creditor’. For the creditor to be at 


fault in this way, two conditions have to be met: 


- the time for the debtor to perform must have arrived, and 


- the debtor must have offered the creditor proper performance in terms of the 


contract. 


This type of breach can only occur in cases where the debtor cannot perform 


properly without the creditor's assistance or co-operation. 


Remedies for breach of contract 
(enforce the contract) 


When and Why to Use Remedies 


Various factors, including the type and extent of the breach, determine which 


remedies will be available'stto a harmed party 


Type of Remedies 


The remedies available in the event of a breach of contract can be categorised into 


- those that enforce the contract, 
- those that rescind the contract, and 


- those that compensate the harmed party for the breach, namely damages and 


penalty clauses 


Enforcing the Contract 


Enforcement of the contract is also referred to as execution of the contract. If you get 
a court to enforce a contract, the result should be that the defaulting party performs 
in terms of the contract as promised originally. We can distinguish two enforcement 


remedies, namely 


e an order for specific performance, 


an order for specific performance is an enforcement order to do what was promised. 
If you, as one ‘contracting party, have met or are willing to meet your 
responsibilities under a contract, then you canisiapply for an order of specific 


performance to force the other person to also perform as promised. 


a court will not grant a specific performance order if it will cause too much hardship 


for the defendant or other parties. 


Another factor that the courts consider in situations like this is whether the cost of the 
order for thestidefendant would be disproportionately high in relation to what the 
plaintiff would gain from the order. A court will also not grant specific performance if 
the debtor is insolvent. 


e an interdict 


An interdict is a court order that orders someone not to do something. In the context 
of contracts, you canisfseek an interdict to stop the other contracting party from 
doing what she has contracted not to do. So if one contracting party breaches a part 
of the contract, then the other party can apply to court for an interdict to prevent or 
stop the breach. Because such an order aims to prevent certain conduct, it is known 
as a prohibitory interdict. (The opposite of a prohibitory interdict is a mandatory 


interdict, which ordersistrsome kind of action to occur.) 


Remedies for breach of contract (cancel 
the contract) 


When and Why to Use Remedies 


Various factors, including the type and extent of the breach, determine which 


remedies will be available to a harmed party 


Type of Remedies 


The remedies available in the event of a breach of contract can be categorised 


into'see! 


- those that enforce the contract, 

- those that rescind the contract, and 

- those that compensate the harmed party for the breach, namely damages and 
penalty clauses 


Rescission or Cancellation of the Contract 


Reasons for cancellation: Cancellation for a material breach can be categorised 
according to what sort of breach it is and who caused it. The breach may be due to 


lateness or to reasons other than lateness. 


e cancellation because of lateness 


A party who does not meet her duties in terms of a contract on time is in mora (in 
default). 


e cancellation due to breach other than lateness 


Where a party breaches terms of a contract other than lateness, the contract can be 


cancelled only if the court decides that the breach is serious enough for cancellation. 


We Will Look At Remedies for 


1. Malperformance 
2. Repudiation 
3. Mora debitoris, and 


4. Mora creditoris. 


1. Malperformance 


If the contracting party's actions are substandard or defective - in other words, there 
is action based on the contract, but it is not done well enough - the same rules apply 
as if the breach took the form of no performance at all: cancellation is possible only 


i) in terms of a cancellation clause, or 


ii) if the breach is 
- material (central to the contract), and 


- major 


2. Repudiation 


Suppose you have a contract, and the other contracting party says that she no 
longer intends to be bound by a part of the contract. In other words, she repudiates 
the contract. If her intention not to be bound relates to a central part of the contract, 


then you as the innocent party can decide whether or not tostecancel the contract. 


3. Mora debitoris 
If the debtor's actions prevent the creditor from acting in terms of the contract, then 


the creditor may cancel the contract. 


4. Mora creditoris 
If the creditor prevents the debtor from fulfilling the contract, the debtor may choose 


to cancel the contract or to seek specific performance. 


Results of Cancellation 


When a contract is cancelled or rescinded, the contract ceases to exist. For most 
types of contracts, this means that everything has to be returned to what it was 
before the parties entered into the contract. 


e Exceptions 


There are some types of contract where the rights and duties of both parties end 
from the moment of cancellation, but earlier actions by either party remain 


unaffected. Leases and employment contracts are examples of this type. 
e The choice 


A party that has the right to cancel a contract does not have to do so - it is just one of 
the availablestoptions. She may choose to claim damages or seek specific 
performance instead. If the innocent (or harmed) party chooses to cancel the 
contract, she has to indicate this decision clearly to the party that is in breach. The 
cancellation may be confirmed by a court, but this is not a requirement for 


cancellation of a contract. 


Remedies for breach of contract 
(damages) 


When and Why to Use Remedies 


Various factors, including the type and extent of the breach, determine which 


remedies will be available to a harmed party 
Type of Remedies 


The remedies available in the event of a breach of contract can be categorised into 
- those that enforce the contract, 
- those that rescind the contract, and 


- those that compensate the harmed party for the breach, namely damages and 


penalty clauses 


Damages 


by 'damages'’, in this context, we mean the money that a defaulting party has to pay 
the other contractingsroarty (the harmed or innocent party) to compensate for the 


loss the innocent party suffered as a result ofistethe breach of contract. 


it is fair that the contracting party who has met her obligations in terms of the 
contract should not lose money due to the other party's breach of contract. The 
payment of damages should put the harmed party in the financial position she would 
have been in if the defaulting party had met his duties in terms of the contract. In 
other words, the harmed person gets the benefits she lost out on. 


The harmed party can claim damages whether or not the contract is cancelled. 


What damages can you claim for breach of contract? 


Someone has breached a contract, the harmed contracting party can only claim for 
- loss that resulted from the breach, or 


- loss that the contracting parties considered (or should have considered) likely to 
result from such a breach. 


Does the harmed party have a responsibility? 


A final point we need to discuss in relation to damages for breach of contract is so- 
called Mitigation OfstLoss by the harmed party. What we mean by this is that the 
harmed party can't just stand back and claim for whatever loss she has suffered due 
to the breach of contract. If there is something she can do to keep her loss to a 


minimum, she should do it, as far as is reasonable in the circumstances. 


Penalty Clauses 


A penalty clause is part of a contract that specifies what will be payable if either party 
breaches the contract. Such clauses are useful because they make it easier to prove 


the amount of damages suffered due to a breach of contract. 


so we can define a penalty clause as an agreement the parties make in advance 
about what the consequences (or results) of a particular type of breach will be. 


therefore, penalty clauses in contracts provide for payment of damages in the same 


way as Cancellation clauses provide for cancellation. 


How to Choose Remedies 


In some cases, it is possible to use two remedies together, but sometimes the 


harmed party has to choose either one or the other. For example, it isn't possible to 


claim both of these remedies In The Alternative. In other words, you can ask the 
court to grant one order, and if that order is not granted, to grant another order as an 


alternative. 


When one party has lost money because the other party has breached the contract, 
the harmed party can claim for damages and at the same time either seek to enforce 


the contract or to cancel it. 


Seeking a Remedy to Prevent a Breach 


Usually, you apply for a remedy for breach of contract after the breach has 
happened. However, there are cases where you may seek a prohibitory interdict 
from court to prevent a breach that is about to happen. You may cancel a contract 


only if that breach of contract would be a major one, for example 


- where the time for performance is urgent and yet the other party isn't performing, 
- where it would be a significant breach of a critical part of the contract, or 


- where the other party repudiates the contract 


Changing terms by agreement 
(variation) 


Changing terms by agreement (the passing, varying and ending of rights and 


duties by agreement) 


We can define a legal right as a privilege, given and protected by law, that gives one 
person a claim againstisteanother person or persons. The claim can take the form of a 
reward (such as money or goods) or a service or duty, or it can prevent the other 


person from doing something. 
Personal right: is a right that one person has against another. 


Cession: to cede something is to give it up or hand it over. So cession is the act or 


process of ceding a right that one party has against another. 


The Transfer of Personal Rights 


A right normally has a duty that goes with it. Remember, a person who has a right 
due to him is the creditorisias far as that right is concerned, while a person who 


owes a duty is the debtor. Cession is about the transfer of personal rights. 


It isn't possible to ‘deliver’ or 'possess' a personal right, because the object of that 
right is the performance that another person owes in terms of a service or the 
payment of money or property. Instead, the law has created the concept of cession, 
which is the legal way in which rights that belong to one person can be transferred to 
another person. 


The Parties Involved in Cession 


When one person cedes a right to another, the person who originally had the rights 
is called the cedent, while the person to whom the rights are transferred is called the 


cessionary. The cessionary is a third party to the initial contract. 


A cession will only happen because the cedent has a duty to the cessionary. That is 
why the cedent will transfer away the right. This is known as the underlying causa or 


reason for the cession. 


The Cession Procedure 


For a proper cession to take place, all that is required is an agreement between the 
cedent and the cessionary. Cession of a right normally takes place without the 
agreement or consent of the debtor. The cession is complete when the cedent and 
the cessionary agree on the cession. It is not even a formal requirement that the 


debtor should receive a notice about the cession. 


Requirements for cession 
cession consists of three clear elements: 
1. itis an act of transfer, 


2. the subject matter of the transfer is a right (in other words, the thing that is being 
transferred is a right), and 


3. the transfer happens by agreement between the cedent and the cessionary 
Restrictions on the Cession of Contractual Rights 

Two rights that cannot be ceded are; 

- the right to a pension, and 


- an employee's right to compensation for injuries that happened in the workplace. 
Agreement not to cede 


An agreement can include a paragraph to prohibit any cession of rights with regard 
to that contract. Whenn two contracting parties agree not to cede their rights to 


anyone else, this agreement is called a pactum de non cedendo. 


There are two ways in which an agreement can prevent a creditor from ceding his 


right against the debtor: 


1. At the time when their rights and duties are decided (such as in a lease 
agreement), the debtor and the creditor agree not to cede 


2. The cedent and the cessionary agree, at the time when they enter into their 


cession agreement, that there will be no further cession. 


Cession of future rights 


There are practical cases where you may need to cede a right that you don't have 
yet but will have at some future time. For example, traders often cede their present 
and future book debts to their bank to serve as security for a bank loan. Banks are 
more willing to lend money when there is a cession to secure (guarantee or protect) 


that loan. 


Another place where people may try to cede future rights is in the context of court 
cases. When someone expects to win a court case and be awarded costs, he may 
cede that expected right (to receive costs) to a third party. This is known as cession 
in anticipando. 


Consequences of cession 


The main consequence of a cession is that a creditor who was entitled to a personal 
right transfers that right to a cessionary, who is now the only person entitled to 
enforce that right. Once the cedent has ceded the right, he can't cede it to another 


cessionary. 


A cession of a personal right is effective even if the transfer of the right is not made 
public and the debtor is unaware of the cession. However, the law protects the 
debtor in cases where a debtor isn't aware of the cession and may have made 


payment to the wrong person. 


Two types of cession 

The rights and duties that exist between the cedent and cessionary depend on the 
terms of a contract that may have concluded. A cedent will generally be guilty of 
breach of the contract with the cessionary where: 


- the cedent refuses to put into practice a promise to cede; 

- the ceded 'right' never actually existed; 

- the debtor raises a good defense against the cessionary; or 

- the cedent accepts payment from a debtor who still has reason to regard him as a 
creditor, instead of telling the debtor to pay the cessionary. We say the cedent is 


releasing the debtor as against the cessionary. 


There are two common types of cession. The first type is complete cession, 
commonly known as outright (or 'out-and-out') cession, while the second is cession 


as security for a debt. 


i) Complete Cession 
With a complete cession, the subject matter of the cession forms part of the estate of 


the cessionary, who becomes the person entitled to the performance of the debtor. 


ii) Cession as security 
When the reason for a cession is that the cedent wants to use a personal right that 
he has against someone to secure a debt towards a third party (like a bank), this is 


known as a cession as security, or in securitatem debiti. 


Changing terms by agreement 
(Variation) 


Variation and Termination of Contracts by Agreement 


It often happens that people sign a contract that is lawful and binding, but then 
decide that the terms aren't suitable for their purposes. This section explains some 
ways in which the parties can reach agreement to vary or bring to an end the rights 
and/or duties that they have in terms of a contract. We look at the following types of 


changes to contracts: 


i) Variation - changing the rights and duties of the parties, 
ii) Release - relieving one or both parties of their duties, 
iii) Delegation - transferring duties, 

iv) Assignment - substitution of a third party, 

v) Novation - replacing an old duty with a new one, and 


vi) Compromise - accepting new terms 


i) Variation: changing rights and duties 
The contracting parties are generally free to vary or change a contract as they wish. 
Nothing stops them from changing the rights and duties coming out of the contract. 


They can do this informally or by means of new agreements. 


ii) Release: Relieving parties of their duties 

The persons who enter into a contract may, after some time, both agree that they 
should be relieved of their initial duties. A creditor may decide to release a person 
who has an outstanding debt from paying that debt. In this case, the claimant (or 


creditor) waives (gives up) his right to claim payment. No formalities are required. 
We then treat the situation as if the contract is cancelled, without anybody having a 


claim. 


iii) Delegation of duties 
When a creditor's rights are transferred, we call it cession. Similarly, when a debtor's 


duties are transferred, it's called delegation. 


So delegation is a tripartite agreement, meaning that it requires the agreement of 
three parties - the debtor, the creditor and the person who is going to take over the 
duties of the debtor. Delegation has no effect onthe debtor's rights. However, it 


creates anew contract. 


iv) Assignment: Substitution of a third party 


We have noted that the parties can transfer rights by cession and their duties by 
delegation. Sometimes, both the rights and the duties of one contracting party fall 
away and a third party takes the place of that party. This substitution by a third party 


is known as assignment. 


v) Novation: Replacing Duties 


Novation is the act or process of making something new. We find novation in the 
context of contracts when a duty that exists between parties to a contract comes to 
an end and is replaced by a new duty. Novation is valid only if both of the contracting 


parties agree to it. 
vi) Compromise: Acceptance of New Terms 
Compromise involves the settling of a legal dispute or fight between people by 


making a new agreement. Like any agreement, compromise happens by one party 
making an offer and the other accepting it. 


Termination of contracts by law 


We will consider the following ways in which legal rules may terminate a contract: 


- Proper performance 

- Prescription 

- Impossibility of performance 
- Merger 

- Set-off 

- Death 


- Insolvency 


i) Proper performance 


Contracts normally create rights and duties for both parties that enter into an 
agreement. If both parties do what they are supposed to do in accordance with the 


ress 


ro, 


debtor to comply with the time, place and manner of performance as specified in the 
contract. This is what we mean by proper performance. 


ii) Prescription 


The law provides for obligations to come to an end automatically after a certain 
amount of time has expired. When that happens, we say the obligation has become 


prescribed. 


iii) Impossibility of Performance 


If performance by a party to a contract becomes impossible because of, for example, 
a natural disaster (commonly called an ‘act of God’), both parties are excused by law 


from performing in terms of the contract, which terminates. 


iv) Merger 


Merger refers to the coming together or joining of two or more things. In the law of 
contract, a merger can automatically bring a contract to an end. For example, if a 
person who was renting a flat from someone else decides to buy that flat, she won't 
have to pay rent to herself. So merger operates in cases where thesfe'roles of the 
debtor and creditor are blended into one person. It would then be nonsense for the 


debtor to pay the creditor (which is herself). 


v) Set-off 


Commercial law makes provision for a kind of trade-off in business contracts. The 
debts that two people owe each other may be set off against each other if they meet 
three conditions: 


1. The debts are of the same nature. Debts or claims are of the same nature if, for 
example, both parties owe each other money 


2. The amounts of the debts are certain. If the amounts are not immediately known 
but can be determined easily, without the need for outside evidence, they are 
considered to be certain. 

3. The debts are due and payable. Set-off does not apply in cases where a debt is 


only due at a future date. 


vi) Death 


The death of a party to a contract will not automatically bring that contract to an end, 
unless the contract was of such a personal nature that the rights and duties of the 


deceased person cannot be transferred to the deceased estate. 


vii) Insolvency 


When a person owes more money than he owns, that person may be declared 
insolvent. What happens to the rightsiste-and duties arising out of contracts he may 
obligations will be met. If the trustee decides to meet any of the contracts, she takes 
the place of the insolvent with respect to those contracts. In other words, the 


contracts do not terminate automatically. 


